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I. INTRODUCTION

Public lawyers have long debated 
whether California’s “home rule” 
doctrine for charter cities is coming 
or going. For years, it seemed the 
doctrine was eroding, as more and 
more issues were found to be matters 
of “statewide concern.” Then, 
in State Building and Construction 
Trades Council of California v. 
City of Vista (City of Vista),1 the 
California Supreme Court held 
that charter cities did not have to 
comply with the State’s prevailing 
wage law on locally-funded public 
works projects—affirming that the 
expenditure of local revenues on 
such projects was within a charter 
city’s home rule powers.

The victory for charter cities was 
short-lived. The next year, the 
Legislature passed SB 7, a law that 
conditioned all state construction 
funding on a charter city’s agreement 
to pay prevailing wages on all 
public works projects—regardless of 
whether any state money is involved.

Several cities have sued the State, 
challenging the constitutionality of 
SB 7. Remarkably, the superior court 
presiding over that case ruled that 
this transparent end-run around 
City of Visa was constitutional 
because it represented a permissible 
exercise of the State’s discretionary 
spending powers. The case is now 
pending before Fourth District 
Court of Appeal.
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By euphemistically repackaging 
legislation as a “financial incentive” 
rather than an explicit mandate 
or even a punishment for not 
paying prevailing wages, the State 
is attempting to do indirectly 
what the California Constitution 
prohibits it from doing directly. 
Most cities receive subsidies from 
the State for various services. If 
the Legislature may condition the 
disbursement of funds on charter 
cities relinquishing their home 
rule powers even as to purely 
local matters the State is not 
funding, there would appear to be 
few practical limitations on this 
authority, placing the continued 
vitality of the home rule doctrine 
in serious jeopardy.

This article discusses the City of 
Vista case, SB 7, and the litigation 
over SB 7 to date. It also discusses 
existing state case law, which, in 
general, seems ill-suited to address 
this type end-run around the home 
rule doctrine. Finally, the article 
proposes a legal test derived from 
federal law that is better equipped 
to deal with overbroad legislative 
attempts to condition funding on 
the waiver of home rule powers.

II. HOME RULE
AUTHORITY OF
CHARTER CITIES

Article XI, section 3(a) of the 
California Constitution authorizes 
city voters to adopt a charter, the 
provisions of which “are the law of 
the State and have the force and 
effect of legislative enactments.” 
Courts have recognized that a 
charter serves as the constitution 
for a city.2 The primary advantage 
of a charter is that it transfers the 
power to regulate municipal affairs 
from the State to city voters, giving 

voters much more control over how 
their local system of government is 
structured and operates.3

Article XI, section 5(a) of the 
California Constitution—known as 
the “home rule” provision—grants 
charter cities plenary authority 
over their “municipal affairs.”4 
Once a city has adopted a charter, 
the charter becomes the “supreme 
law” of the city with respect to 
municipal affairs, subject only to 
conflicting provisions of the federal 
and state constitutions.5 As one 
court explained, a charter city’s 
authority over municipal affairs 
is “all embracing … free from any 
interference by the state through 
general laws.”6 Where a city has 
adopted a charter, it “has full 
control over its municipal affairs … 
whether or not its charter specifically 
provides for the particular right 
sought to be exercised….”7

This is not to say that charter cities 
are immune to state regulation. Over 
the years, courts have recognized 
that state law may supersede a 
charter city’s home rule powers 
if the law addresses a matter of 
statewide concern and is narrowly 
tailored towards that end.8

In California Federal Savings and 
Loan Association v. City of Los Angeles 
(California Federal),9 the California 
Supreme Court articulated a four-
part test to resolve an asserted 
conflict between a state statute and 
a city’s charter. Under this test, a 
court must first determine if there 
is an actual conflict between a 
provision in the city’s charter and 
state law at issue.10 If not, then there 
is no need to consider any of the 
other elements.

If there is an actual conflict, then 
the court must decide if the issue 
addresses a “municipal affair.”11 If 
not, the inquiry ends, and the state 
law governs.

But if the issue does involve a 
municipal affair, then the question 
becomes whether the subject matter 
of the state law is one of “statewide 
concern.”12 If the subject matter does 
not address a statewide concern, 
then the charter provision controls 
and is “beyond the reach of the 
legislative enactment.”13

Finally, if the subject matter does 
constitute a statewide concern, then 
the court must determine whether 
the statute is “reasonably related” 
and “narrowly tailored” to the 
resolution of that concern.14 If not, 
the charter provision controls.

Using this test, courts have held that 
charter cities’ home rule authority 
trumps conflicting state laws that 
do not address a matter of statewide 
concern or are not narrowly 
tailored to further that interest.15 
The California Supreme Court’s 
decision in City of Vista is the most 
recent example of a full-throated 
articulation of home rule powers.

III. THE SUPREME
COURT’S CITY OF
VISTA DECISION AND
THE LEGISLATURE’S
RESPONSE

In City of Vista, the city enacted an 
ordinance prohibiting the payment 
of prevailing wages on locally-funded 
public works projects.16 The city 
council then adopted a resolution 
approving a plan to build two fire 
stations that did not comply with 
the State’s prevailing wage law.17

In response, the State Building and 
Construction Trades Council of 
California filed a petition for writ of 
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mandate seeking to compel the city 
to comply with the State’s prevailing 
wage requirements. The superior 
court denied the union’s petition, 
and the court of appeal affirmed.18

On review, the California Supreme 
Court applied California Federal’s 
four-part test to determine whether 
application of the State’s prevailing 
wage law would impermissibly 
impinge on the city’s home rule 
authority. Initially, the Court held 
that “[t]he wage levels of contract 
workers constructing locally-funded 
public works projects are certainly 
‘municipal affairs.’”19

Next, the Court found that because 
the prevailing wage law does not 
exempt charter cities from its scope, 
and the city’s ordinance prohibits 
compliance with that law, an actual 
conflict existed between the two.20 
The Court then determined that 
the wage levels of contract workers 
constructing locally-funded public 
works projects did not constitute a 
matter of statewide concern, finding 
no basis to distinguish the wage levels 
of contract workers from the wages 
of charter city employees, which the 
Court had previously found was not 
a matter of statewide concern.21 The 
Court therefore held that application 
of the prevailing wage law to charter 
cities would violate constitutional 
home rule principles.22

In the wake of the City of Vista, 
the Legislature quickly enacted 
SB 7,23 which modified the State’s 
prevailing wage law. In particular, 
SB 7 amended the prevailing wage 
law to provide that: “A charter 
city shall not receive or use state 
funding or financial assistance for a 
construction project if the city has a 
charter provision or ordinance that 

authorizes a contractor to not comply 
with the provisions of this article on 
any public works projects.”24 SB 7 
further prohibits a charter city from 
receiving state funding or financial 
assistance “if the city has awarded, 
within the prior two years, a public 
works contract without requiring 
the contractor to comply with all of 
the provisions of this article.”25

There is little doubt that SB 7 was 
drafted—and ultimately enacted—to 
evade City of Vista. SB 7 was first 
introduced on December 3, 2012, 
the same year the Supreme Court 
decided City of Vista. Indeed, City 
of Vista was specifically mentioned 
during the Senate hearing on SB 7. 
According to Senate analyses, SB 7 
was intended to “sidestep” the issue 
of “whether wage levels of contract 
workers constructing locally funded 
public works are a municipal affair 
or a matter of statewide concern.”

In short, the Legislature’s intent in 
passing SB 7 could not have been 
clearer: It was designed as an end-
run around City of Vista’s holding 
that the wages of workers on locally-
funded public works projects was a 
municipal affair and thus outside 
the realm of State regulation.

IV. SB 7 LITIGATION

In response to the passage of SB 7, 
the cities of El Centro, Carlsbad, 
Fresno, Oceanside and Vista filed 
a petition for writ of mandate 
against the State, challenging SB 7’s 
constitutionality.26  The cities’ lawsuit 
claimed that SB 7 violated Article 
XI, section 5(a) of the California 
Constitution because it conditioned 
their ability to receive state funding 
on the relinquishment of their 
plenary authority to set wage levels 
for workers on their locally-funded 

public works projects, as guaranteed 
by the Supreme Court in City of Vista. 
The cities argued that imposing such 
conditions on projects that the State 
otherwise has no authority to control 
was impermissible.

The superior court denied the cities’ 
petition. In doing so, the court, 
paying only lip service to City of 
Vista, noted that SB 7 contained 
“detailed findings supporting its 
statewide concern of creating and 
maintaining a skilled construction 
workforce.”27 The court further 
found that pursuing state policy 
objectives through financial 
incentives is generally permissible 
and, as a result, SB 7 did not present 
any “actual conflict” with the city 
ordinances at issue. Accordingly, 
the court concluded that SB 7 did 
not intrude on charter cities’ home 
rule authority.

The cities have appealed the superior 
court’s decision and the case is now 
pending before the Fourth District 
Court of Appeal.28

V. HOW COURTS SHOULD 
ADDRESS SB 7 AND 
SIMILAR, FUTURE 
LEGISLATION

SB 7—and the recent superior court 
decision upholding it—are troubling 
on several levels. Although the 
Legislature has attempted to 
characterize the legislation as merely 
providing a “financial incentive,” 
it effectively holds charter cities 
hostage, requiring that they 
relinquish their home rule authority 
over locally-funded projects to 
receive needed state funding. And 
should SB 7 be held constitutional, 
that decision would almost certainly 
open the floodgates for similar 
legislation, leading to the complete 
erosion of home rule powers.

www.calbar.ca.gov/publiclaw
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For example, the Legislature has 
long sought to impose interest 
arbitration for public safety 
employees. The California Supreme 
Court in County of Riverside v. 
Superior Court29 rejected that as an 
improper invasion of home rule 
principles. Why not impose it as 
a condition of state funding? As 
another example, voters in charter 
cities are free to determine whether 
they elect their city council members 
by district or at large. Under the SB 
7 approach, the Legislature could 
seek to condition disbursement of 
state funds on a city’s acquiescence 
to district elections.

Unfortunately, there is very little 
California case law addressing the 
extent to which the State may use its 
spending powers to impinge upon 
charter cities’ home rule powers. But 
with the SB 7 case pending in the 
court of appeal and the predictable 
interest of the Legislature in passing 
similar laws in the future, this will 
change—for better or worse.

Clearly, one of the most significant 
obstacles charter cities face in 
challenging such legislation is 
the first prong of the California 
Federal test: demonstrating an 
“actual conflict” between the state 
statute and a charter cities’ home 
rule authority. Cities face this 
conundrum because, in theory, 
a charter city can always elect to 
forego state funding and preserve 
its authority to regulate the activity 
at issue, obviating any “actual 
conflict.” While this argument by 
the State has superficial appeal, 
it runs contrary to the judicially-
recognized maxim that the State 
may not do indirectly what it is 
prohibited from doing directly.30

This principle was recognized 
and applied by the California 
Supreme Court in Sonoma County 
Organization of Public Employees v. 
County of Sonoma (SCOPE).31 SCOPE 
involved a challenge to a state statute 
conditioning the distribution of 
post-Proposition 13 “bail-out” 
money on local agencies’ agreement 
to withhold from employees cost-of-
living raises in excess of the raises 
given to state employees.

The SCOPE Court concluded that 
the law violated charter cities’ home 
rule authority to provide for the 
compensation of their employees. In 
reaching this conclusion, the Court 
noted that “while the state may impose 
conditions upon the granting of a 
privilege, including restrictions upon 
the expenditure of funds distributed 
by it to other government bodies … 
‘constitutional power cannot be used 
by way of a condition to attain an 
unconstitutional result….’”32

“One source courts 

may examine is federal 

precedent addressing 

Congress’s ability to 

impose conditions on 

the receipt of federal 

funding under the 

Spending Clause.”

While the SCOPE decision appears 
directly on point, proponents 
of SB 7 claim that the case is 
distinguishable because it addressed 

an unconstitutional impairment of 
contracts, not a violation of home rule 
principles. Consequently, courts may 
choose to look elsewhere for guidance 
in evaluating the constitutionality of 
SB 7 and similar legislation.

One source courts may examine 
is federal precedent addressing 
Congress’s ability to impose 
conditions on the receipt of federal 
funding under the Spending 
Clause.33 These cases, however, 
appear to set a rather high bar: 
a party challenging Congress’s 
exercise of its spending authority 
must demonstrate what amounts 
to coercion—in some cases, this 
means that there is so much money 
on the line that the states cannot, 
as a practical matter, say no.34

This view of “coercion” is not 
necessarily helpful on a facial 
challenge to a law such as SB 7 
because the question of whether 
the legislation amounts to 
impermissible coercion is both 
highly factual, and ultimately 
subjective.35 Some cities could 
not reasonably give up state 
construction funds; others may 
be in a position to do so, even if 
it would be financially painful. 
In each case, it depends on how 
much funding is involved, the 
importance of future projects, and 
the cost of complying with the 
state demand.

Ultimately, the coercion analysis 
misses the point. The proper focus 
is whether the government—or, 
more precisely for purposes of this 
article, the State—has the authority 
to regulate the underlying activity 
in the first instance, not how 
much money is at stake. Indeed, 
as California Federal and City of 
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Vista make clear, for state law to 
permissibly intrude upon a charter 
city’s home rule authority it must be 
both designed to address a matter 
of statewide concern and narrowly-
tailored to accomplish that end.

Consequently, any time the State 
demands that a city relinquish 
home rule powers under threat of 
losing state funding for unrelated 
projects, the presumption should 
be that the State is attempting to 
impermissibly regulate a matter 
that the Constitution reserves for 
local control. Only if the State can 
demonstrate a legitimate statewide 
concern justifying its otherwise 
unlawful interference with purely 
municipal affairs, should the 
regulation be allowed to stand.

This proposed test is consistent 
with the California Supreme 
Court’s SCOPE decision. It also 
mirrors the “preemption” doctrine 
federal courts use to assess the 
extent to which the National 
Labor Relations Act (NLRA) 
displaces state and municipal 
regulations on matters related to 
labor-management relations—a 
doctrine that involves the same 
type of balancing of governmental 
interests that is at the heart of the 
home rule doctrine.36

Under the NLRA preemption 
doctrine, whether state or local 
government regulations are 
preempted turns on whether the 
agency is acting to regulate matters 
that are encompassed by the NLRA. 
If the government is attempting to 
regulate labor-management relations 
already covered by the NLRA, then 
such regulations are preempted. 
This is true regardless of whether the 
government agency is attempting to 

regulate matters directly through its 
police powers, or indirectly through 
its spending powers.37

However, if the government is merely 
acting to protect its own proprietary 
interest, then the regulations are 
not preempted. In evaluating 
whether a government agency is 
acting as a “market participant,” 
courts will examine (1) whether 
the challenged action essentially 
reflect the agency’s own interest in 
its efficient procurement of needed 
goods and services, and (2) whether 
the narrow scope of the challenged 
action defeats any inference that its 
primary goal was to encourage a 
general policy, rather than address a 
specific proprietary problem.38

The federal “preemption” doctrine 
strikes a proper balance in 
determining when and how state 
regulation may be preempted 
with respect to matters that the 
Constitution expressly reserves 
for local control. In particular, the 
doctrine—including the market 
participant exception—ensures that 
the State has sufficient “skin in the 
game” in the underlying activity that 
it would otherwise be prohibited 
from regulating directly.

Specifically with regard to SB 7, this 
approach would require that the 
underlying public works projects be 
funded, in whole or in part, with 
state money before the State would 
be allowed to regulate what would 
otherwise qualify as purely municipal 
affairs. This approach would preserve 
the division of governmental authority 
established by constitutional home 
rule principles.

VI. CONCLUSION

Charter powers are a double-edged 
sword. While, in the case of SB 
7, they are being asserted in the 
service of what some would view 
as a conservative principle, many 
of the most cutting-edge local 
programs rely on charter powers. 
Clearly, local governments are better 
equipped than the State to address 
issues related to the control of local 
budgets, employee costs, and the 
structure of the local government 
itself. Consequently, charter 
powers matter, and the mechanism 
employed by SB 7 to eviscerate those 
powers is troubling.

The line between statewide concerns 
and municipal affairs protected by 
the home rule doctrine is already 
tricky, and the added wrinkle of 
using state funding as a “carrot” or 
“stick” further muddies the equation. 
If SB 7 and similar legislation is 
allowed to stand, we can expect 
the politics of state government to 
further encroach into the practical 
realities of local governments. 

This article is available as a complimentary 
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