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Boss’s actions may merit
punitive damages
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Levi claimed that Weinreb’s bullying violated the
Banes Act, which prohibits threats, intimidation, and
coercion that interferes with a person’s constitutional
rights. The court disagreed. Levi stated that she was
frightened by Weinreb’s actions, which included slamming his fist on the table while yelling at her, but there
was no evidence of threats of physical violence.
Punitive damages are intended to punish a person
who is found guilty of violating the law, but they cannot be awarded against public entities such as university
regents. Although the trial court dismissed all of Levi’s
claims, two of her claims against Weinreb were revived,
and the court found that it was still possible for her to
seek punitive damages against Weinreb at trial. Levi v.
Regents of the University of California (California Court of
Appeal, 1st Appellate District, 9/26/17).

Bottom line
Bullying and favoritism are not necessarily unlawful. However, consequences can stem from perceived
harassment or discrimination when an employer takes
actions that are adverse to an employee’s interests.
The authors can be reached at Clark Hill PLC in Los Angeles, bkahn@clarkhill.com or sdickstein@clarkhill.com. ✤
Announcing must-attend audio conferences
for all employers, presented by the editors of
California Employment Law Letter:
October 31

Controversial, Potentially Dangerous
Employee Conduct: When Your Code of
Conduct and Preservation of Company
Culture Trump Free Speech
Presented by attorney Mark Schickman
For more information, to register without risk, or to purchase
the CD, visit http://store.HRhero.com/events/audio-conferenceswebinars/controversial-dangerous-employee-conduct-103117 or
call 800-274-6774.

November 30

California HR Recordkeeping Update 2018:
What to Keep, What to Toss,
and What to Scan
Presented by attorney Sean Kingston
For more information, to register without risk, or to purchase
the CD, visit http://store.HRhero.com/events/audio-conferenceswebinars/ca-hr-recordkeeping-113017 or call 800-274-6774.

Fixed labor agreement didn’t
provide ‘vested’ right to
retiree health benefits
by Jonathan V. Holtzman and Steve Cikes
Renne Sloan Holtzman Sakai LLP
On August 22, 2017, the 1st Appellate District upheld the
city of Vallejo’s decision to reduce its contributions to police
officers’ future retiree health insurance premiums. The court
found that a “vested” right to retiree health benefits may not be
inferred from a labor agreement that is fixed in duration absent
“a clear basis in the contract or convincing extrinsic evidence.”

Vallejo reaches agreement on
retiree health benefits
In 2008, Vallejo declared bankruptcy. In the midst of
the bankruptcy proceedings, the city and the Vallejo Police Officers Association (VPOA) entered into an agreement that modified the parties’ existing labor contract.
The new agreement, which lasted from 2009 to 2012, provided, among other things, that VPOA retirees would
receive the same direct contribution for medical benefits
as active employees and capped the city’s direct contribution toward active employees’ medical benefits at 100
percent of the Kaiser North rate.

Union claims irrevocable ‘vested’ right
When the 2009 agreement was set to expire, the city
initiated negotiations over a successor labor contract
with the VPOA. The parties eventually reached an impasse in negotiations. The main sticking point was the
VPOA’s insistence that the new agreement expressly recognize a vested (i.e., irrevocable) right to direct retiree
medical benefit contributions equal to 100 percent of the
Kaiser North rate.
After participating in state-mandated advisory
fact-finding, the city unilaterally implemented its final
offer on retiree medical contributions, which reduced
its direct medical contributions to $300 per month for
active VPOA members and retirees. The VPOA then
filed a petition for a writ of mandate asking the Solano
County Superior Court to reverse the implementation,
claiming the city unlawfully impaired VPOA members’
vested right to receive retiree health benefits at the full
Kaiser North rate. The superior court denied the VPOA’s
petition and entered a judgment in the city’s favor. The
VPOA appealed.

Court rejects union’s ‘vested’ right claim
A panel of the 1st Appellate District unanimously
affirmed the superior court’s decision. In doing so, the
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court of appeal relied heavily on Orange County, Inc. v.
County of Orange, 52 Cal.4th 1171 (2011). In that case, the
California Supreme Court stated that a vested right to
lifetime retiree health benefits should not be inferred
absent “a clear basis in the contract or convincing extrinsic evidence.” As explained in Orange County, those
requirements are necessary to “ensure that neither the
governing body nor the public will be blindsided by unexpected obligations.”
Applying the standards articulated in Orange
County, the court recognized that obligations in a labor
agreement ordinarily cease when the agreement expires
and that a party asserting that rights survive the agreement’s expiration “must overcome the presumption” that
the agreement does not create those rights. The court of
appeal found that the “language of the 2009 Agreement
does not explicitly confer a vested right to retiree medical benefits in the amount of the Kaiser rate, nor does it
provide a clear basis for implying such vested right.”
The court also found that the VPOA failed to present “convincing extrinsic evidence” of a vested right.
During the superior court proceedings, the VPOA submitted declarations on behalf of individuals who signed
the 2009 agreement as evidence of the parties’ intent to
provide a vested right to fully paid retiree health benefits.
The court of appeal, however, did not find the declarations persuasive. Under Orange County, only “the City’s
intent determines the rights, express or implied, created
by the 2009 Agreement.” Therefore, the court held that
“the subjective understandings of individuals, as well as
understandings communicated outside the approval process, are not admissible as evidence of the City’s intent.”
Additionally, the court of appeal noted that during
negotiations of the 2009 agreement, the VPOA submitted a proposal that “could be read to provide a vested
right to the full Kaiser premium.” The court found
that the city’s rejection of the proposal contradicted the
VPOA’s claim that by entering into the agreement, the
city intended to provide a vested right to retiree medical
benefits at the full Kaiser rate. Vallejo Police Officers Association v. City of Vallejo (Case No. A144987).

Bottom line
Future retirement benefits for active employees (as
opposed to employees who have already retired) generally are a mandatory subject of bargaining under the
Meyers-Milias-Brown Act and similar labor relations
statutes. As a result, many collective bargaining agreements and memos of understanding (MOUs) contain
provisions addressing future retirement benefits for active employees.
This case reinforces the importance of the language
in MOUs related to retirement benefits. While the union
pointed to seemingly innocuous words in the parties’
agreement in an effort to establish a vested right, the
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court’s decision recognizes that simply addressing future retirement benefits in an MOU is not sufficient to
establish vesting. There still must be a clear statement of
the municipality’s intent to grant a specific benefit beyond the term of the agreement.
This story may not be over. On October 2, 2017, the
VPOA filed a petition seeking review of the decision by
the California Supreme Court, so another chapter in this
case may be yet to come.
The authors were counsel for the city of Vallejo in this case.
They can be reached at Renne Sloan Holtzman Sakai LLP in
San Francisco, jholtzman@publiclawgroup.com and scikes@
publiclawgroup.com. ✤
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Legislature strengthens
CalFresh Employment
and Training Program
by Michael Futterman and Jaime Touchstone
Futterman Dupree Dodd Croley Maier LLP
CalFresh is an entitlement program that assists Californians who are unable to afford nutritious food necessary to
support a healthy family. The state offers an employment and
training program designed to facilitate higher employment levels and wages among benefit recipients. The California Legislature, supported by Governor Jerry Brown, continues to encourage and facilitate the passage of bills designed to strengthen
the CalFresh Employment and Training Program (CFET) and
make it more effective and accessible to all Californians.

CalFresh nutrition assistance program
CalFresh is a federally mandated, California-supervised, and county-operated entitlement program that
provides monthly benefits to low-income households
and allows families to purchase food necessary to maintain adequate nutrition. Benefit levels depend on family
size, income, and monthly living expenses such as housing and utilities.
All California resident U.S. citizens and legal permanent resident children are eligible to receive CalFresh
benefits. Others may also be eligible for benefits, subject
to restrictions. CalFresh enrollees may be required to
participate in employment and training activities such
as searching for work, performing community service,
or attending school. Able-bodied adults without dependents (ABAWDs) are limited to three months of CalFresh benefits in three years unless they qualify for an
exemption or waiver or work at least 20 hours per week.
An integral part of CalFresh is the CFET, which is
designed to assist recipients in gaining skills, training,
work, or experience that will increase their opportunities
5

