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Boss’s actions may merit 
punitive damages

Levi claimed that Weinreb’s bullying violated the 
Banes Act, which prohibits threats, intimidation, and 
coercion that interferes with a person’s constitutional 
rights. The court disagreed. Levi stated that she was 
frightened by Weinreb’s actions, which included slam-
ming his fist on the table while yelling at her, but there 
was no evidence of threats of physical violence.

Punitive damages are intended to punish a person 
who is found guilty of violating the law, but they can-
not be awarded against public entities such as university 
regents. Although the trial court dismissed all of Levi’s 
claims, two of her claims against Weinreb were revived, 
and the court found that it was still possible for her to 
seek punitive damages against Weinreb at trial. Levi v. 
Regents of the University of California (California Court of 
Appeal, 1st Appellate District, 9/26/17).

Bottom line
Bullying and favoritism are not necessarily unlaw-

ful. However, consequences can stem from perceived 
harassment or discrimination when an employer takes 
actions that are adverse to an employee’s interests. 

The authors can be reached at Clark Hill PLC in Los An-
geles, bkahn@clarkhill.com or sdickstein@clarkhill.com. ✤
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Fixed labor agreement didn’t 
provide ‘vested’ right to 
retiree health benefits 
by Jonathan V. Holtzman and Steve Cikes
Renne Sloan Holtzman Sakai LLP

On August 22, 2017, the 1st Appellate District upheld the 
city of Vallejo’s decision to reduce its contributions to police 
officers’ future retiree health insurance premiums. The court 
found that a “vested” right to retiree health benefits may not be 
inferred from a labor agreement that is fixed in duration absent 
“a clear basis in the contract or convincing extrinsic evidence.”

Vallejo reaches agreement on 
retiree health benefits

In 2008, Vallejo declared bankruptcy. In the midst of 
the bankruptcy proceedings, the city and the Vallejo Po-
lice Officers Association (VPOA) entered into an agree-
ment that modified the parties’ existing labor contract. 
The new agreement, which lasted from 2009 to 2012, pro-
vided, among other things, that VPOA retirees would 
receive the same direct contribution for medical benefits 
as active employees and capped the city’s direct contri-
bution toward active employees’ medical benefits at 100 
percent of the Kaiser North rate.

Union claims irrevocable ‘vested’ right
When the 2009 agreement was set to expire, the city 

initiated negotiations over a successor labor contract 
with the VPOA. The parties eventually reached an im-
passe in negotiations. The main sticking point was the 
VPOA’s insistence that the new agreement expressly rec-
ognize a vested (i.e., irrevocable) right to direct retiree 
medical benefit contributions equal to 100 percent of the 
Kaiser North rate.

After participating in state-mandated advisory 
fact-finding, the city unilaterally implemented its final 
offer on retiree medical contributions, which reduced 
its direct medical contributions to $300 per month for 
active VPOA members and retirees. The VPOA then 
filed a petition for a writ of mandate asking the Solano 
County Superior Court to reverse the implementation, 
claiming the city unlawfully impaired VPOA members’ 
vested right to receive retiree health benefits at the full 
Kaiser North rate. The superior court denied the VPOA’s 
petition and entered a judgment in the city’s favor. The 
VPOA appealed.

Court rejects union’s ‘vested’ right claim
A panel of the 1st Appellate District unanimously 

affirmed the superior court’s decision. In doing so, the 
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Announcing must-attend audio conferences 

for all employers, presented by the editors of

California Employment Law Letter:

October 31

Controversial, Potentially Dangerous 
Employee Conduct: When Your Code of 
Conduct and Preservation of Company 
Culture Trump Free Speech 
Presented by attorney Mark Schickman

For more information, to register without risk, or to purchase 

the CD, visit http://store.HRhero.com/events/audio-conferences-

webinars/controversial-dangerous-employee-conduct-103117 or 

call 800-274-6774.

November 30

California HR Recordkeeping Update 2018: 
What to Keep, What to Toss, 
and What to Scan 
Presented by attorney Sean Kingston

For more information, to register without risk, or to purchase 

the CD, visit http://store.HRhero.com/events/audio-conferences-

webinars/ca-hr-recordkeeping-113017 or call 800-274-6774.
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court of appeal relied heavily on Orange County, Inc. v. 
County of Orange, 52 Cal.4th 1171 (2011). In that case, the 
California Supreme Court stated that a vested right to 
lifetime retiree health benefits should not be inferred 
absent “a clear basis in the contract or convincing ex-
trinsic evidence.” As explained in Orange County, those 
requirements are necessary to “ensure that neither the 
governing body nor the public will be blindsided by un-
expected obligations.”

Applying the standards articulated in Orange 
County, the court recognized that obligations in a labor 
agreement ordinarily cease when the agreement expires 
and that a party asserting that rights survive the agree-
ment’s expiration “must overcome the presumption” that 
the agreement does not create those rights. The court of 
appeal found that the “language of the 2009 Agreement 
does not explicitly confer a vested right to retiree medi-
cal benefits in the amount of the Kaiser rate, nor does it 
provide a clear basis for implying such vested right.”

The court also found that the VPOA failed to pres-
ent “convincing extrinsic evidence” of a vested right. 
During the superior court proceedings, the VPOA sub-
mitted declarations on behalf of individuals who signed 
the 2009 agreement as evidence of the parties’ intent to 
provide a vested right to fully paid retiree health benefits. 
The court of appeal, however, did not find the declara-
tions persuasive. Under Orange County, only “the City’s 
intent determines the rights, express or implied, created 
by the 2009 Agreement.” Therefore, the court held that 
“the subjective understandings of individuals, as well as 
understandings communicated outside the approval pro-
cess, are not admissible as evidence of the City’s intent.”

Additionally, the court of appeal noted that during 
negotiations of the 2009 agreement, the VPOA submit-
ted a proposal that “could be read to provide a vested 
right to the full Kaiser premium.” The court found 
that the city’s rejection of the proposal contradicted the 
VPOA’s claim that by entering into the agreement, the 
city intended to provide a vested right to retiree medical 
benefits at the full Kaiser rate. Vallejo Police Officers Asso-
ciation v. City of Vallejo (Case No. A144987).

Bottom line
Future retirement benefits for active employees (as 

opposed to employees who have already retired) gen-
erally are a mandatory subject of bargaining under the 
Meyers-Milias-Brown Act and similar labor relations 
statutes. As a result, many collective bargaining agree-
ments and memos of understanding (MOUs) contain 
provisions addressing future retirement benefits for ac-
tive employees. 

This case reinforces the importance of the language 
in MOUs related to retirement benefits. While the union 
pointed to seemingly innocuous words in the parties’ 
agreement in an effort to establish a vested right, the 

court’s decision recognizes that simply addressing fu-
ture retirement benefits in an MOU is not sufficient to 
establish vesting. There still must be a clear statement of 
the municipality’s intent to grant a specific benefit be-
yond the term of the agreement.

This story may not be over. On October 2, 2017, the 
VPOA filed a petition seeking review of the decision by 
the California Supreme Court, so another chapter in this 
case may be yet to come.

The authors were counsel for the city of Vallejo in this case. 
They can be reached at Renne Sloan Holtzman Sakai LLP in 
San Francisco, jholtzman@publiclawgroup.com and scikes@
publiclawgroup.com. ✤
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Legislature strengthens 
CalFresh Employment 
and Training Program
by Michael Futterman and Jaime Touchstone
Futterman Dupree Dodd Croley Maier LLP

CalFresh is an entitlement program that assists Califor-
nians who are unable to afford nutritious food necessary to 
support a healthy family. The state offers an employment and 
training program designed to facilitate higher employment lev-
els and wages among benefit recipients. The California Legis-
lature, supported by Governor Jerry Brown, continues to en-
courage and facilitate the passage of bills designed to strengthen 
the CalFresh Employment and Training Program (CFET) and 
make it more effective and accessible to all Californians.

CalFresh nutrition assistance program
CalFresh is a federally mandated, California-super-

vised, and county-operated entitlement program that 
provides monthly benefits to low-income households 
and allows families to purchase food necessary to main-
tain adequate nutrition. Benefit levels depend on family 
size, income, and monthly living expenses such as hous-
ing and utilities. 

All California resident U.S. citizens and legal per-
manent resident children are eligible to receive CalFresh 
benefits. Others may also be eligible for benefits, subject 
to restrictions. CalFresh enrollees may be required to 
participate in employment and training activities such 
as searching for work, performing community service, 
or attending school. Able-bodied adults without depen-
dents (ABAWDs) are limited to three months of Cal-
Fresh benefits in three years unless they qualify for an 
exemption or waiver or work at least 20 hours per week.

An integral part of CalFresh is the CFET, which is 
designed to assist recipients in gaining skills, training, 
work, or experience that will increase their opportunities 

mailto:jholtzman@publiclawgroup.com
gwimmer
Text Box



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on '[High Quality Print]'] Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting true
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




