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U.S. Supreme Court poised to decide whether  
public-sector ‘agency shop’ is constitutional
by Jeff Sloan 
Renne Sloan Holtzman Sakai LLP

In its 2015 term, the U.S. Supreme Court will de-
cide what may prove to be one of the most impor-
tant labor law cases in decades—whether an “agency 
shop” in the public sector is constitutional. In an 
agency shop, all employees represented by a union—
supporters and detractors alike—can be compelled to 
either join the union or pay the virtual equivalent of 
dues, initiation fees, and assessments. The challeng-
ers—public school teachers and a nonprofit religious 
organization—contend that compelled payments to a 
union they oppose violate their rights under the First 
Amendment to the U.S. Constitution. A decision in 
their favor would reverse 38 years of court precedent 
allowing agency shops in the public sector.

Abood—longstanding precedent 
authorizing public-sector agency shops

In Abood v. Detroit Bd. of Ed., 431 U.S. 209 (1977), 
the Supreme Court held that agency shop arrange-
ments in the public sector are constitutional. The 
Court explained that to fulfill its duty as the exclu-
sive bargaining representative, a union was entitled 
to receive financial support from all members of the 
bargaining unit. The Court said that the Constitution 
did not give employees a right to take a “free ride” by 
benefiting from union representation without pay-
ing the cost. The Court also determined that agency 
shops were supported by a strong governmental in-
terest in “labor peace.”

Qualifying its holding in Abood, the Court said 
that employees couldn’t be required to pay for politi-
cal expenditures unrelated to collective bargaining. 
Instead, unions had to rebate the portion of fees that 
funded those activities if nonmembers objected and 
“opted out” from funding them.

Harris v. Quinn—a step 
toward reversing Abood

In Harris v. Quinn, 134 S.Ct. 2618 (2014), a di-
vided Court took a step toward potentially reversing 
Abood. The Court reviewed an Illinois statute allow-
ing agency shops for personal care providers who 
worked for private individuals but were considered 

public employees for agency fee purposes. Because 
the workers served private individuals rather than 
the state as an employer, the union’s representational 
obligations were very limited. The Court held that 
under these circumstances, the agency fee law didn’t 
serve a compelling state interest and violated the First 
Amendment.

The majority opinion was highly critical of Abood, 
questioning the decision on several grounds. The ma-
jority emphasized that in public-sector collective bar-
gaining, issues such as wages, pensions, and benefits 
are political. Compelling nonmembers to support ob-
jectionable union views and actions on such issues, in 
the majority’s view, directly implicated nonmembers’ 
First Amendment rights. However, the majority didn’t 
overrule Abood, leaving that fight to a later day.

Friedrichs v. California 
Teachers Association

The case to be decided in 2015, Friedrichs v. Cali-
fornia Teachers Association, is a direct attack on Abood. 
Friedrichs claims that California’s agency shop law for 
public school employees should be stricken because it 
forces them to pay a union to advance bargaining po-
sitions that are contrary to the employees’ on-the-job 
interests. For example, in public schools, unions typi-
cally reject merit pay principles—in opposition to the 
views of many teachers. Unions may advocate for ten-
ure or seniority-based assignment policies that non-
members may oppose on educational or public-policy 
grounds. In essence, according to the petition, the 
agency shop law compels public employees to subsi-
dize political speech with which they disagree, violat-
ing their First Amendment rights of free expression.

‘Opt out’ or ‘opt in’?
The claimants in Friedrichs also argue that unions 

must receive affirmative advance approval (opt ins) 
from nonmembers before collecting moneys going 
to political activities unrelated to collective bargain-
ing. Questioning Abood, a 2012 decision (Knox v. SEIU, 
132 S.Ct. 2277) found that a union was required to 
use an “opt-in” process for collecting a special assess-
ment, but the Court didn’t extend this requirement to 
other collection situations. The claimants argue that 
if Abood is not overturned entirely, “opt outs” should 
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excess of $100,000, or includes an award of injunctive re-
lief, (3) the requirement that the party requesting an ap-
peal of an arbitration award will be responsible for the 
filing fee and other arbitration costs, and (4) the retainer 
of any rights to self-help remedies, such as repossession.

Sanchez opposed arbitration, claiming he was un-
aware of the arbitration clause in his sales contract. He 
further explained that when he purchased the automo-
bile, the dealership never asked him if he was willing 
to waive his right to sue it in court and instead arbitrate 
any disputes he may have with it. Thus, he claimed the 
arbitration clause was unenforceable.

The trial court agreed, refusing to compel arbitra-
tion. It based its decision on the class waiver found in the 
arbitration clause. The court said that the right to seek 
a class action suit is “unwaivable,” and because the ar-
bitration clause contained a class waiver, the trial court 
reasoned that the entire arbitration provision was unen-
forceable. Valencia appealed the court’s decision.

The appellate court agreed with the trial court’s re-
fusal to compel arbitration, but for different reasons. The 
appellate court determined that the arbitration clause 
was “unconscionable.” Specifically, the court held that 
it contained elements of oppression and surprise, and 
some of the terms in the arbitration clause unreason-
ably favored Valencia, rendering the arbitration clause 
unenforceable.

Supreme court says  
arbitration clause is enforceable

Appealing to the California Supreme Court, Valen-
cia sought to overturn the lower courts’ decisions, and 
this time it received a favorable ruling. The supreme 
court concluded that (1) the class waiver provision didn’t 
preclude arbitration and (2) although the arbitration 
clause contained some elements of procedural uncon-
scionability because it was a non-negotiable contract, the 
provisions of the clause weren’t substantially unconscio-
nable because they ultimately didn’t favor either Valen-
cia or Sanchez.

Notably, the trial court’s finding that the right to seek 
a class action suit was “unwaivable” occurred before 

the U.S. Supreme Court ruled that class action waiv-
ers are allowable in consumer arbitration agreements 
(AT&T Mobility LLC v. Concepcion). Basing its ruling on 
Concepcion, the California Supreme Court reaffirmed 
that the class waiver in Valencia’s arbitration clause was 
acceptable.

Valencia also tried to convince the California Su-
preme Court that in light of the U.S. Supreme Court’s de-
cision in Concepcion, unconscionability may no longer be 
used to invalidate arbitration clauses in sales contracts. 
The court was not persuaded, however, and reaffirmed 
that unconscionability still needs to be examined with 
respect to arbitration clauses.

Reviewing the arbitration clause in Sanchez’s sales 
contract, the court found not only that the class waiver 
was valid but also that the remainder of the arbitration 
clause was enforceable. The court explained that for a 
contract to be found unconscionable, there must be the 
requisite degree of unfairness in both the formation 
of the contract (procedural unconscionability) and the 
substance of the contract (substantive unconscionabil-
ity). While finding that there may have been some un-
fairness in the form of Sanchez’s sales contract—spe-
cifically, the “take it or leave it” aspect of the arbitration 
clause—the court determined that none of the arbitra-
tion clause provisions substantially favored either San-
chez or Valencia.

The California Supreme Court noted that a trial 
court’s unconscionability analysis of an arbitration 
agreement is not based on clear-cut rules. Rather, it 
is “highly dependent on context.” There needs to be a 
“substantial degree of unfairness beyond ‘a simple old-
fashioned bad bargain.’” Sanchez v. Valencia Holding Com-
pany, LLC (California Supreme Court, 8/3/15).

Bottom line
Although this case dealt with an arbitration clause 

in a sales contract, it also provides meaningful guidance 
on the higher standard courts use in analyzing pos-
sible unconscionability of an arbitration provision in an 
employer-employee contract. The California Supreme 
Court reiterated that “[a] family in search of a job con-
fronts a very different set of burdens than one seeking 
a new vehicle. Consumers, who face significantly less 

be disallowed in accordance with the Knox decision. 
Friedrichs, et al. v. California Teachers Association, et al. 
(U.S. Supreme Court Petition No. 14-915).

Bottom line
More than 20 states allow for agency shops, which 

provide millions of dollars in support of the goals of 
public-sector unions. A win for the petitioners would 
substantially weaken the power of many unions.

The Court’s general rule is that its prior prec-
edents must be respected (stare decisis). It appears that 

the four most conservative justices 
would happily overrule Abood any-
way. The question is whether there’s a 
fifth vote.

The author can be reached at Renne 
Sloan Holtzman Sakai LLP, jsloan@rsh-
slaw.com. ✤
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